WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

SPRINGFIELD

-

May 27, 1976
PILE NO. §-1097 g R \\
APPROPRIATIONS 3
Substantive Matter in Z ' ‘
an Appropriation Bill. | NN

Honorable George W. Lindbers
Comptroller

State of Illinois
Springfield, Illinois 62706

Dear Mr. Lindberg:

I have

t letter wherein you state in part as

follows;:

saction 1 of Public Act 79-257, a copy of
¥€jched hereto, the General Assembly
Yain line item appropriations from

@ ind to meet the ordinary and contingent

xpaenses Of /the Department of Transportatian. In

. 3 of that Act ptavides:

'The Department of Transportation may
reallocate up to 8% of the total amount
appropriated in this Section. Such real-
location may be between line items including
personal serxrvices, offices or districts.'
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The Department of Transportation has reqguested
the Office of the Comptroller to make the necessary
changes in the Comptroller's Records in accordance
with the Department of Transportation's Appropria-
tion Reallocation Authorization, as approved by
the Governor, for transfer of funds within the Road
Fund appropriations. * # ¢ .

I reguest your opinion on whether I should make
the transfers.® :

You then ask the following specific questions:
1. Is section 13.2 of “An Act in-relatian'to
State finance® an unconstitutional delegation
of legislative power?

2. 1s section 1l of Puﬁllc Act 79—257.§n uncon-
~stitutional delegation of legislative power?

3. Does section 1 of Public Act 79257 violate

section 8(d) of article IV of the Illinois Con-

stitution of 197072

4. 1If section 1 of Public Act 79-237 is consti-

tutional, does it prevail over section 13.2 of

"An Act in relation to State finance?r

Section 1 of artiéla II of the 1970 Illinois Con-
stitution provides for the separation of powers imeng the
three branches of government. éection 1 of article 1V of
the Constitution provides that “"the legislative power is
vested in a General Assembly"; and section 2(b) of article

VIIXI provides that thq_“G@neral Assembly by law shall make
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appropiiations for all expenditures of public funds by the
State®. It iz my opinion that section 13.2 of "An Act in
rslation to State finance® (Ill. Rev. Stat. 1975, ch. 127,
par. 149.2) dces not violate these constitutional provisions.
Section 13,2 provides in pertinent part as follows:

°8 13.2 Tranasfers among line item appropria-
tions from the same treasury fund for the cbiect
specified in this Section may be made in the manner
provided in this Section when the balance remaine
ing in one or more such line item appropriations
iz insufficient for the purpose for which the
appropriation was made. HNo transfers may be made
from one agency to another agency, nor may trans-
fers be made from one institution of higher educa-
tion to another institution of higher education.
Transfera may be made only among the objects of
expenditure enumerated in thiz section, except
that no funds may be transferred from any appro=-
priation for personal services. The sum of such
transfers for an agency in a fiscal year shall not
excead 2% of the aggregate amount appropriated to
it within the same treasury fund for the following
objacte: Personal Services; Extra Help; Student
and Inmate Compensation; State - Contributions to
Retirement Systems; State Contributions to Social
Security: Contractual Services; Travel; Commodities;y
Printing; Equipment:; Electronic Data Processing:
Operation of Automotive Equipment; Telecommunications
Services; Library Bocks; ¥ederal Matching Grants
for Student lLoans; Refunds; Workmen's Compensation,
Occupational Diseasze, and Tort Claimsy and, in
appropriations to institutions of highar education,
Awards and Grants. .

N
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Transfers among appropriations made to agencies

- of the Legislative and Judicial departments and to
the conatitutionally elected officers in the Execu-
tive branch require the approval of the officer
authorized in Section 10 of this Act to approve and
certify vouchers. * ¥ * Transfers among apprg;ria- -
tions to all other agencies require the approval of
the Governor. The officer responsible for approval
shall certify that the transfer is necessary to
carry out the programs and purposes for which the
appropriations were made by the General assembly
and shall tranemit to the State Comptrollexr a
certified copy of the approval which shall set
forth the specific amounte transferred so that

the COmpmroller may change his records accordingly.
@ % w9

I discussed the puxpese of section 13, 2 iu Opinion
No. 5=-643 (1973 Ill. Rtt‘y. Gen, 09. 177) wherain I atated
as follows: -

“# & % It appears that p:ior to the enactmant of
section 13,2 by Public Act 76-2412, agenciea and
departments of the State government had no flexi-
bility in control of their budgete. With any minor
change of circumstances or unexpected expense,
budgets could be thrown out of line even though

the total appropriation contained enocugh funds to
carry out the purposes and objectives of the General
Assembly. Agencies and departments were forced to
go through the complete legislative process in order
to make minor readjustments in their budgets. This
necessity was not conducive to efficient management
in state government and it added unnecessary legis-
lation to the crowded calendar of the General
Assembly.
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In order to remedy this szituation, the General

Azsambly enacted Public Act 76-2412. It appears

that within the prescribed limite and procedures,

the General Assembly intended to give the State

agencies and departments the budget flexibility needed
to meet changes of circumstances during the fiscal
year. The General Assembly also wished to eliminate
the need for legislative action for minor buaget
rea&juatmentm.

Co of ggilvie. 50 Ill. 24 379. concerned
the power of the Governor to tranafer a portion of the public
ald appropriation from the generaisassistance category to
the aid to families with dependent children category, a pro=
gram also included in the public aid appropriation. The
- appropriations bill provided that the director of the Illinois
Department of Public Aid could transfer funds, with the
approval of the Governorx, betweeh the programs as the need
arose. The court held that this proviaion was Qn in&alid
delegation of legislative power to the axecutive branch of
government.

The provision in the Cook County case ﬂalegateé
to the executive branch unfettered discretiocnary power to
reapportion items of appropriations without limit; the execu- .

tive branch was also given the authority to reapportion funds
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appropriated for specific programs. This broad delegation of
powér to the executive branch made it possible for the Depart-
ment of fﬁblic Aid’with the canseht of the Governor to thwart
the achievement of the goals the legislature hoped to accom;
plish when it passed the appropriation. The executive branch
was, in essence, given the authority to make 8ppxo§riat£ons.

The court explained at page 385 as follows:

" | ' * % @

Furthermore, in this case, the Illinois Department
‘with consent of the Governor would have the apparent
unrestricted authority to determine when the need
for reapportionment of funds exists. Once it is
determined by them that need exists, they could
transfer money between funds which would frustrate
the clear legislative intent to appropriate accord-
ing to the fiscal requirements of each specific
program and treat those in similar circumstances -~
receiving welfare 'to maintain a livelihood com-
patible with health and well-being' -~ in a different
way" ® & &

" e _ "

The transfér provisiap ﬁha court examined in the
Cook gggggz case differs ;ram the provision for transferring
funds in section 13.2 of "an Act‘in relation to State finance®.
The grant of aﬁ%@crity to the executive branch in section

13.2 is neither a broad delegation to reaéportton items without
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limit, nor an authorization to téapportion funds appiapriated
for specific programs. Transfers of funds may be made only
among specific objects of expen&iﬁute. and the sum of such
tranofers for an agency in a £i3§§1 vear may not exceed 2% of
the aggxegatavamount:appropriated to the agency. Section 13.2
" gives the agencies and deyaxtm@néﬁ‘of,state gcwarnnpnt a
degree of ilexibility.in the administxation ofrthzi? budgets.
This flexibility‘fostérs efficiaﬁé management in State govern~

ment without tuzning over the authprity to meke appropriatiana
| to the executive branch. Tha limitatian on the power to
-tranafet funds pravidqd for in saction 13.2 ensures that
ttansfers made ﬁursuant to the séctioh will noﬁ result in

the exercise of legislative pcwera by the executive branch.
Therefore, it is my opintan that secti@n 13.2 of ﬁan Act in
relation to State finance" is notgan unconstitutional dele-
gation of legialativé power.

It is unneeésaary to discuss whether section 1 of

Public Act 79=257 1§ an unconstitutional delegation of legisla-
tive authority~sineé it is my opinion that this section vio=-

lates section 8(d) of article IV of the Illinois Constitution
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of 1970. Section 8(d) provides in relevant part: “Appropria-

tion bills shall be limited to the subject of appropriations.®
Although there was a provision in the Illinois éon-

stitution of 1870 which restricted bills appropriating offi-

cera' salaries to no other subject, the provision in the

' Illinois Constitution of 1970 is broader; and there are few

Illineois cases which define the meaning of the limitation under

either the Illinois Constitutions of 1870 or 1970. However,

in The People ex rel. Kirk v. Lindberg, 59 Ill. 24 38, the
Supreme Court stated at pages 42 and 43 in regard to this

provision as follows:

o ) * & @

The constitutional provision which limite npp:ogria—
tion bills to the subject of appropriations is not
simply a formal regquirement in the enactment of
legislation. It is much more than that. It has
its roouts in the doctrine of separation of powers.
As a practical matter, if subjects other than the
immediate subject of appropriations in the sense
of authorizations of expenditures are permitted to
be included in an appropriations bill, then the |
veto power of the Governor is effectively nullified.
Appropriation bills are characteristically passed
late in the legislative session and they must become
- effective in oxder to prevent government operations
from being brought to a complete stop., The Governor's
amendatory veto power is also affected, for an
amendatory veto would also delay the availability
of the appropriated funds to insure the continued
operation of governmental functions,
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Similar provisions are found in constitutions of
other states. &tate courts have never held thaf_th@se pro~
visions mean thﬁe only bare apptdpriatibns with no-;elateé
| gaﬁtez are permitted in appropriaticn bills. RQrzgﬁstance.
section 16 of article IV of the Constitution qf m Mexico
provided: “General'ﬁpprepriatioﬁ.bills ghall.aﬁbxgée noth~
- ing but appropriations ¢ * « © 'fhe Supreme Caut#};ﬁ New
Mexico in State v. safford, 214 P. 759 (1923) stated in
regard to this constitutional préviaian that: e

"% #+ » fThe details of expending the money so
appropriated, which are necessarily connected with
and related to the matter of providing the expenses
of the govermment, are s0 related, connected with,
and incidental to the subject of appropriations
that they do not viclate the Constitution if incor-
porated in such gemeral appropriation bill, It

is only such matters as are foreign, not related
to, nor connected with such subject, that are fore- .
bidden. Matters which are germane to and naturally
and logically connected with the expenditure of

the moneys provided im the bill, being in the nature
of detail, may be incorporated therein. Otherwise
everything connected with the expenditure of money
provided in the general appropriation bill would
have to be provided in separate and special acts

of the Legislature - a condition which was never
intended.®

However, such related matter may not change other

subgtantive law. The Constitution of Florida also has a pro-
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vision similar to section 8(d) of article IV. Section 12 of
article III provides: “"Laws making appropriations for sala-
" xies of public officers and other current expenses of the

state shall contain provisions on no other subject". 1In

regard to that section in In Re Qpinlan to the Govérnor. 239
$0. 24 1 (1970), the Supreme Court of Florida stated that:

“# ¢ ¢+ The Constitution expressly recognizes the
power of the Legislature to make appropriations
subject to qualifications and reetrictions. See
Sec. 8 of Article IIXI.  [This section provides in
part: ‘The governor may veto any specific appro-
priation in a general appropriation bill, but may
not veto any qualification or restriction without
also vetoing the appropriation to which it relates.']
Such qualifications and restrictions may not go to
the extent of changing other substantive law, but
they may limit or qualify the use to which the
moneys appropriated may be put and may specify rea-
sonable conditions precedent to their use, even
though this may leave some governmental activities
underfinanced in the opinion of officere of other
departments of government."”

Standing alone, section i.of Public Act 79-257
appears to be related to the subject of appropriations; and
if it were the only statutory provision related to the real- .
location of appropriations, it might not violate section 8(6)
of article IV of the Illinois Constitution of 1970, However,

that is not the situation. The provision must be considexe&
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in the context of exiating law. Section 13.2 of “"AN ACT in
relation to State finance® specifically provides for the
transfer of funds among line item:appropriations.ilrt spaci-
fically provides not only “that ﬁo funds may be tﬁAnSEerzed
fxom any appropriation for pnracné@ services” hut~$1eo that
“such transferas for an agency in 5 fiscal yeét shhil not
exceed 2% of the aggregate amount”éppropriated to it * » » =,
and that “tfansfers among appropfiations to all cher agencies
[which wduld include the Departméht of Transportation] require
the approval of the Governor". Section 1l of delic Act 79-257
changes each of‘theée_requizemanta in regard to aéprépriatiana
to the Department of Transportation. Under section 1l there

is no restriction on tiansferzing.funds from,apprépriations
for perscnal services; the limit of such trausfegq,is increased
from 2% to 8%; and there is no requirement that the Governor
approve such transfers. Clearly, section 1 creates an excep-
tioﬁ to the requirements for transfers set forth in section
13.2 of "aN aém in relation to State finance” which is sub-

| stantive law. It changez other éﬁbstantive law and {s thus

itself substantive in nature.
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Furthermoxe, this provision, by euthékizing the
tranofor to be approved by the Department of ?ransportation
inatead of requiring the approval of the Governor as provided
in section 13.2 of “AR ACT in relation to State tinance“
clearly increases tha power of the Department of Transportation
and decreases the poﬁér of the Go#ernor;. Whﬁth@f the Governor
appraved of such pxaviaion in the blll. ‘he was unﬂar graat |
pressnre to approve the entire bill because it wus an appro-
priation bill. This is an example of the veto power of the
Governor being effectively nullified,»a poseibility against
which the Supreme Court warned in The People ex rel. Kiﬁk_v.
Lindberg, supra. The court state& th&t it was to §revent such
an occurrence that the'pravisioavlimiting app:opriation bills
to the subject of appxbpriations vas incbrpozated into the
Illinois Constitution.bf 1970.

in énawer to your third guestion, i. thérefore.
am of the opinion that the provision in section 1 of Public.
Act 79=257, zegarding.tha transfer of funds, being substan- |
tive in nature, in unconstitutional and that you may not

honor any requests for reallocation of an appropriation based
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on such provision. ‘L‘he provision, however, is severable and
its unconstitutionality does not affect the other provisions
in the Act.

Since section 1 of Public Act 79-257 is unconaﬁi—
tutional, it is not necessary to answer your fourth question.

Although you may not honor any requests for real-
location of an appropriation based on section 1 of Public
Act 79-257, you may honor requests which conform to the pro-
visionzs of section 13.2 of “AN ACT in relation to State
finance®. Th_etefora. you may comply with the Dfey_irtment of
Transportation’s request for the transfer of funde if that
transfer is in accordance with section 13,2. |

Very truly yours,

ATTORNEY GEMNERAL




